SB 955 Interpretation

	Bob Gauvreau

Southwestern College
	As you are aware, SB 955 (detailed in an amendment to EC 87482.5) liberalized the workload limitations for adjunct faculty in terms of not counting committee work, curriculum development, etc. towards workload (60% maximum of a full-time contract faculty load per semester.)  What is not clear in the language of the bill (and amended EC 87482.5) is what constitutes day-to-day substitute teaching activities.

Below this message is an interpretation for one of our Legal Affairs staff; Note that no position was taken.  I am seeking some clearer definition.  If you would be so kind, would you please share, via a reply to all to this message, how you and/or your college/district are dealing with this issue?  What we are seeking is what you feel to be the threshold where in day-to-day substitute teaching may cross into the realm of teaching workload.  As usual, I will compile all the data in a spreadsheet and send it out to all of you.  Yes, even the "list lurkers."

What I am considering suggesting here at SWC is that we codify the meaning of "day-to-day" so that all our Deans are playing by the same rules when it comes to scheduling adjunct faculty.  I am going to recommend that service of up to 2 consecutive (each occurrence) class meetings not be counted towards workload as defined in EC 87482.5.  Further, that a limitation be put on "day-to-day " of up to 2 weeks in the event of longer illness, leave etc., with the recommendation coming from the cognizant Dean, subject to my review and approval.

	

	Interpretation from our Legal Affairs staff person…
	I checked quickly into a little of the legislative committee information on the bill.  The revisions added by SB 955 are at subsection (c) (1) and (c) (2).  Subsection (b) remains in the section and states, "Service as a substitute on a day-to-day basis by persons employed under this section shall not be used for purposes of calculating eligibility for contract or regular status."

 

The new language states, "Service in professional ancillary activities by persons employed under this section, including, but not necessarily limited to, governance, staff development, grant writing, and advising student organizations, shall not be used for purposes of calculating eligibility for contract or regular status unless otherwise provided for in a collective bargaining agreement applicable to a person employed under this section."

 

In comments regarding the need for the bill from the Assembly Committee on Higher Education, dated June 10, 21003, it states, "According to the sponsor, part-time faculty at community colleges may be forced to reduce the professional ancillary activities, such as faculty committee work or grant writing, because the time spent may be counted toward the 60% ceiling for part-time temporary employees, in the absence of a clarifying provision in the local collective bargaining agreement.  The result is that part-time faculty cannot participate in such professional activities or must teach fewer classes.  In cases where the local collective bargaining agreement remains silent on this issue, this bill clarifies the legal status of these activities and is intended to encourage part-time faculty to participate in non-instructional professional activities."

 

Thus the language in subsection (c) (1) of the statute which was added by SB 955 is consistent with the legislative comments about the bill.  60% employees can participate in faculty committee work, grant writing, advising student organizations and other governance activities, and the District is NOT required to count that work toward their eligibility for contract or regular tenured status, assuming a collective bargaining agreement does not provide otherwise.

 

 With respect to the question of what kinds of "substitute" teaching activities are defined as "day-to-day", cases on this subject, based on a very quick Lexis search, seem to indicate that the courts have given Districts some latitude.

	
	

	
	

	Edmund Buckley

Santa Rosa JC
	What a coincidence!  Just yesterday I met with our HR staff and legal counsel on these issues, It was the last of several such meetings.  Below I have pasted excerpts of our conclusions, some of which (such as the pay issues) are limited to our local situation.  Our attorney is very experienced in these matters and you will note he takes a conservative approach to "day to day."  He hesitates to suggest a firm number, because it is situational, but emphasizes that you really must be able to show that it is a day to day situation.  (NB:  a "PAF" is a personnel action form, the district documentation of an assignment.)

 

Let me conclude with a disclaimer:  what we do may not be what your attorney recommends, and in fact what is possible in any given district can be affected by precedents and/or contract languages To new CIO's:  a thorough understanding of the 60% rules and all their ramifications is one of the most important things you need to have and one of the most challenging--and if you're like me, you have to review it all the time, specially since things change.  Good luck.

 

1.  With the exceptions below, the loads of adjunct faculty cannot exceed 60% of a full time load for a semester or, in the instance of annualized agreements, for an academic year.  Guideline:  As long as an adjunct assignment continues to be at 60% or less, it is not necessary to create a day-to-day substitute or short-term substitute assignment.  If we hire an adjunct to cover a class or a series of classes and the load remains at 60% or less, we call it simply a "class coverage" assignment and create it through a PAF or a Schedule Change Form.

 

2.  Day-to-Day Substitutes may be hired to replace both regular (EC 87478) and adjunct (EC87481) faculty.  Guideline:  Quite literally, day to day substitutes may be employed one day at a time when it is not known from one day to the next whether a substitute will continue to be needed.  A PAF must be prepared for each day of service.  A day-to-day substitute assignment must be used when the extra work will cause the total load of the instructor to exceed 60%.  In this instance, the instructor is filling two separate assignments (his original assignment and the substitute assignment) and is paid hourly for each.

 

3.  Short term substitutes may be hired to replace only full time faculty.  Guideline:  The term "short term substitute" is not found in the Education Code, but is commonly used to refer to what really is a fairly short leave replacement position.  A short-term substitute assignment must be used when the duration of the assignment is known to be longer than one day and when the extra work will cause the total load of the instructor to exceed 60%.  As with day-to-day substitutes, the instructor is filling two separate assignments (his original assignment and the substitute assignment) and is paid hourly for each.  A short-term substitute may not replace an adjunct faculty member.  A PAF must be prepared for the expected duration of the assignment.

 

4.  Leave replacement positions are generally used for semester length assignments exceeding 60% to replace full time faculty who are taking a sabbatical leave or together type of leave.  While the 60% rule does not apply to such assignments, and individual may not serve over two semesters (summer term does not count) in such a leave replacement position in any six-semester period.  Guideline:  Leave replacement positions require a PAF and must be approved by the Board of Trustees before the assignment begins.  The faculty member is paid on a pro-rate basis.   A leave replacement position may not replace an adjunct faculty member.


	John Nixon

Mt. Sac
	I like your notion of standardization.  Limiting day-to-day subbing to no more than one week (class sessions scheduled for one week) is the limit I use.  I also distinguish between day-to-day subbing by using an object code (account) defined for substitutes only for day-to-day subbing.  I charge long term substitutes to a regular adjunct account.  Thus, I can point to accounting and payroll practices to support the notion of day-to-day subbing

	
	

	Ronald Taylor
Chabot
	Hi Bob, I will be interested to get whatever you compile as a result of this query.  My reply may duplicate one from Don Milanese.  In Chabot-Las Positas CCD, we have in our faculty contract

the following provision:

 

"18J.1 Paid participation by part-time (adjunct) unit members in evaluations, staff development activities, committee work, class substitution in any class for which the unit member is not the 

instructor of record, or any other service of an occasional nature shall not count toward the load limit as stated in 18J.1"

 

(18J.1 puts into our contract the 60% limit.)  So in effect SB 955 makes much of this provision moot--but note that our contract actually stipulates ANY substitution, not just day-to-day.  I don't

know if that protects us really or not, given the other responses I've seen, and my own past experience makes me leery too.  But as I say, I'll be interested to see what you put together, if you can summarize all this.

	
	

	Joyce Black

Long Beach 
City College
	As an "old person" and one who was around when a number of part-time faculty did sue for contract positions and often won, I will offer a bit of advice.  Breaching the 60% rule should be measured by asking yourself the question…"am I taking advantage of this person?  Is the person actually working for the District in a variety of functions and we are merely not calling it teaching?"  Then you are in trouble.  To ask a part-time faculty member to substitute for short-term absences are not abusing them…we all do that as part of collegiality.  Therefore my opinion is that acting as a substitute is not breaching the 60% rule.  However, a long term sub situation could be a valid argument for exceeding the 60% rule.  The part-timers argument would be that they felt pressured to accept the "long-term sub" in fear that they may not get another teaching assignment.  The type of person who will sue you always sees themselves as a victim.  My opinion.  Not much, but always available.



	
	

	Matthews Jackson
Butte
	Ultimately, these cases are always decided in the courts, and in spite of the law, you can never predict the outcome.  I always recommend a conservative approach.


